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OFFICE OF THE
GENERAL COUNSEL

Stop 9612 March 23, 2006

Re:  Appeal, Freedom of Information Act (FOIA) Request No. 2006-2679

Dear

I am responding to your March 9, 2006 appeal of the decision of the FOIA/Privacy Act
Officer, Securities and Exchange Commission, to deny access to information reflecting
aggregated fails-to-deliver information about Novastar Financial, Inc. for the period January 1,
2004 through February 3, 2006, inclusive. On February 27, 2006, the FOIA Officer asserted
Exemptions 4 and 8 to withhold that information. Exemption 8 provides for the withholding of
matters that are “contained in or related to examination, operating, or condition reports.” 5
U.S.C. 552(b)(8). I find that the FOIA Officer correctly asserted FOIA Exemption § for this
document. However, as you are seeking information in the aggregate and not by clearing firm, I
have determined to exercise my discretion to release that information to you. This discretionary
release should not be interpreted as a waiver of Exemption 8 or any other applicable exemption
in the event you make a request for similar information in the future. Enclosed is a copy of the
responsive information.! If you have any questions regarding my determination, please call
Celia Jacoby, Senior Counsel, at 202-551-5158.

For the Commission
by delegated authority,

ANechal T, ?74“1—%/4447/

Richard M. Humes
Associate General Counsel

'T note that you asked this information to be “sorted” by two criteria. The first appeared
to be identical to the request. With respect to the second, aggregated new fails-to-deliver on a
daily basis, we do not have data that specifically identifies new fails. The data only permits the
identification of changes in the aggregate fails. While an incremental increase from day to day
could arguably be deemed “net new” fails-to-deliver, it is also possible that new fails may be
included on a day in which it appears that aggregate fails have decreased from the prior day.
Because on any day, some fails may have closed while other fails occurred, and we cannot
identify those instances, we cannot provide the information “sorted” in the manner you
requested.
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Settlement Date Fail Shares

1,802,165
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1,281,382
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873,113
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